
TERMS AND CONDITIONS APPLICABLE TO PURCHASE OF PRODUCTS FROM MERZ PHARMACEUTICALS, LLC 
 

 

1. Agreement: Customer’s (“Customer’s”) order, these terms and conditions, and 

the Product invoice(s) sent to Customer by constitute the entire binding agreement 
(collectively, the “Agreement”) by and between Customer and Merz 
Pharmaceuticals, LLC (“Merz”; Customer and Merz, hereinafter, collectively, the 
“Parties”) relating to Customer’s purchase and use of Prolaryn Gel® and Prolaryn 
Plus® products, Cuvposa® (glycopyrrolate), Inbrija (levodopa inhalation powder), 
Ampyra (dalfampridine), and/or Xeomin® (incobotulinumtoxinA) Therapeutic 
products (such Merz products, hereinafter collectively, the “Products”). This 
Agreement supersedes all other agreements and understandings, whether written 
or oral, between the Parties relating to the purchase of the Products. 
Notwithstanding anything to the contrary, whether executing a purchase order, 
quotation, proposal, standing order, or letter of authorization, or by accepting 
delivery of the Products, Customer agrees to be bound by and accept the terms of this 
Agreement. No additions, conditions, amendments, or modifications by Customer or 
any other person, whether oral or contained in any other documents submitted from 

Customer to Merz, will be binding on Merz, regardless of Merz’s failure to 
object or Merz’s shipment of Products, unless otherwise agreed to in writing and 

signed by Merz. These terms and conditions may be updated or amended from time 

to time by Merz without notice to Customer; a copy of such updated terms  will  

be  available  for  Customer’s  review  at https://www.merztherapeutics.com/us/.  
Customer agrees to be bound by the most recent terms as part of its Agreement. 
THIS AGREEMENT WILL APPLY UNLESS CUSTOMER HAS A SEPARATE 

WRITTEN AGREEMENT WITH MERZ THAT EXPRESSLY REPLACES THIS 

AGREEMENT, OR EXCEPT AS OTHERWISE PROVIDED IN A PRIOR WRITTEN 

AGREEMENT BY AND BETWEEN MERZ AND CUSTOMER. 

2. Payment Terms; Adjustments; Best Price: Payment in full is due upon receipt 
of the order unless the Parties have expressly agreed to a different payment schedule 

in writing. Customer hereby grants permission to Merz to charge Customer’s credit 
card for any such order. All orders are subject to Merz’s credit approval of Customer. 
Applicable sales tax will be invoiced unless Customer supplies a valid tax-exempt 
certificate prior to Product delivery. While packaged pricing may be quoted to 

Customer and/or displayed on Customer’s sales agreement page, individual product 
pricing and applicable discounts will be listed on the subsequent Merz invoice(s) 
provided to Customer. Applicable shipping, handling, and other taxes will be added 

to the final invoice price for each order. Customer may specify a bill-to address which 

is different from Customer or a credit card which is different from Customer’s own 

credit card, but Customer agrees that: (1) Customer is responsible for use and 

administration of the Product; and (2) Merz will hold Customer jointly and severally 

liable for all outstanding balances hereunder in the event that such bill-to third party is 

delinquent with payment(s) or in the event that any such credit card is declined. If 
Customer’s account is delinquent by more than thirty (30) days, it shall accrue interest 
at the rate of 1.5% per month on the balance due or, if less, the maximum rate 

permitted by law. Merz reserves the right to discontinue Products without prior notice 

or modify future Product purchase prices without notice. 

If Customer fails to fulfill the terms of payment or does not meet Merz’s continuing 
credit requirements, Merz will have the option to do one or more of the following: (i) 
decline to accept orders or fulfill pending orders; (ii) require all pending and future 

orders to be on a prepaid basis; (iii) delay any shipment until payment is received by 

Merz or further assurances requested by Merz are received; (iv) declare all 
outstanding sums immediately due and payable; (v) require payment for all Products 

delivered hereunder to be made by irrevocable letter of credit in a form approved by 

Merz. 

Nothing contained herein will release Customer from any previous obligations. 
Customer will be liable to Merz for all costs incurred by Merz in its collection of any 

amounts owing by Customer which are not paid when due, including collection 

agencies’ and reasonable attorneys’ fees and expenses, regardless of whether a 
lawsuit is commenced. From time to time, Merz may review Customer’s 
creditworthiness. Customer agrees to provide Merz with all credit information 

reasonably requested, and Customer represents and warrants to Merz now, and 

each time Customer places an order, that all information Customer has provided is 

true and correct. 

Except as required under applicable law or as may be required by applicable 

wholesalers (where Product is ordered via wholesaler), in no event shall Merz issue a 

credit or price adjustment more than ninety (90) days following Customer’s order of 
Product. 

Notwithstanding any other provision of this Agreement, the total discounts and/or 
other price concessions for any Product hereunder shall not in any calendar quarter 
result in the establishment of a price for the Product that increases Merz’s statutorily 

mandated rebates or pricing to Medicaid or any other governmental entity for the 

Product over what it would otherwise be but for this Agreement. If applicable, to 

avoid the establishment of any such Best Price, Merz reserves the right to reduce 

the total discounts and/or other price concession under this Agreement, respectively 

and prospectively, to the highest level that avoids the establishment of such Best 
Price. 

3. Delivery and Risk of Loss; Lead Times: Unless otherwise agreed in writing by 

Merz, all Product orders within the United States will be delivered FOB Merz’s 
shipping point. Upon Merz’s tender of the Products to a common carrier, title and 
risk of loss shall pass to Customer, and delivery shall be deemed complete. Merz 

will make commercially reasonable efforts to fulfill the order by the quoted delivery 

date, but quoted delivery dates are estimates only. Merz may ship partial orders 

as needed. All shipments are fully insured for the benefit, and at the expense, of 
Customer. 

4. Inspection and Acceptance: Orders may not be cancelled after shipment. In 

no event will promotional Product or expired Product be returnable or replaced by 

Merz. Shipping damage claims must be made by Customer directly with the 

shipping company in accordance with such company’s policies, which generally 
require such claims to be made prior to the time the carrier of the Products leaves 

the delivery destination. In the event of loss or damage in transit Customer’s 
payment obligations will not be affected, and Merz will act as Customer’s agent in 
making any necessary insurance claim. No acts on the part of Merz, including, but 
not limited to, Merz’s receipt of returned Products purchased by Customer, shall 
constitute Merz’s approval and acceptance of the returned purchased Products or 
cancelled purchase order. 

Please refer to Merz’s Return Materials Policy, available at 
https://www.merztherapeutics.com/us/ for information on whether or not the 

specific Product is returnable. If a Product is eligible for return and Merz approves 

the return, then, upon Customer’s return of the Product, Customer’s sole remedy 
and Merz’s sole liability shall be replacement of the Product or credit at the 

original Product invoice price. 

Customer must inspect delivered Products and report claims for defects, shortages, 
or receipt of wrong Products within ten (10) business days of delivery, or the 

Products will be deemed irrevocably accepted and such claims will be deemed 

waived. 

Customer shall communicate any such claims as directed pursuant to the Merz Return 
Materials Policy.  

5.  Changes to Products: Merz may change the design, construction, or 
composition of the Products. In the event a significant change occurs after 
Customer’s order but prior to shipment, Merz shall notify Customer, and Customer 
shall be entitled to accept the changed Product, or to cancel this Agreement as to 

that Product only and receive a refund of any monies paid for that Product only. The 

foregoing shall be Customer’s sole and exclusive remedy for any Product changes 

prior to delivery, and Merz shall have no other liability whatsoever for any such 

changes. 

6.  Use and Transfer of Products: Merz documents and tracks the Product(s) 
delivered to each Customer site. The Products, and any samples thereof which 

Merz may provide to Customer, are exclusively for Customer’s professional use with 

Customer’s patients. Customer agrees that it shall not, directly or through any other 
parties, offer for sale or sell Products online. 

Merz’s name and logo; the Product images and descriptions; Merz’s website 
designs; the look and feel of its websites; the text, graphics, button icons, images, 
audio clips, page headers, trademarks, and content; the selection and arrangement 
of any of the foregoing; and all related software belongs to or is licensed to Merz, 
and is protected by US and international laws, including laws governing copyrights 

and trademarks. Permission is granted to electronically copy and to print in 

hardcopy certain Product promotional materials made expressly available to 

Customer by Merz for Customer’s use in marketing and selling Product to 
Customer’s patients. Any other use of the materials without the prior written 
permission of Merz is strictly prohibited. Use of any such materials in any manner 
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that is likely to cause confusion among customers or patients, or in any manner that 
disparages or discredits Merz, is also prohibited. 

Customer acknowledges and agrees that the Products are covered by valuable 

intellectual property owned by or licensed to Merz, including one or more valid US 

patents. Neither this Agreement nor Customer’s purchase of Product shall be 
construed as a grant of any other rights in or to the intellectual property covering the 

Products. Customer’s use of Products other than those purchased directly from Merz, 
or unauthorized sale/transfer of Product(s), would cause immediate, material, and 

irreparable harm to Merz. In the event of any violations of this Article, then, in 

addition to any other remedies available to Merz, (i) any Product-related limited 

warranties in effect are automatically void; (ii) Merz may cancel or reduce the 

quantity of any current orders; (iii) Merz may refuse to sell future Products to 

Customer; and/or (iv) Merz may remove Customer from Merz’s physician finder 
portal(s). 

Products must be administered under the direction of a physician or other healthcare 

professional authorized by applicable state law, in accordance with the Prescribing 

Information, Instructions for Use and Customer’s applicable provincial medical 
regulations. Merz prohibits the re-sale of Products. Sale or transfer of Products to 

third parties for uses unauthorized by Merz is also prohibited. 
 

7. Reporting; Technical Complaints Handling: Customer will maintain adequate 

tracking for the Products to enable Merz to meet regulatory authorities’ product- 
tracking and reporting requirements. Customer agrees to notify Merz within 24 hours 

of the occurrence of any event or reaction that: (i) reasonably suggests that a Product 
has or may have caused or contributed to a death or serious injury; (ii) may have 

resulted from Product-related failure; malfunction; improper or inadequate design, 
manufacture, composition, or labeling; or user error; (ii) is an unexpected outcome 

beyond the applicable Product’s label (including lack of effect or extended effect). To 

report suspected adverse events or reactions, contact Merz as per below, and/or 
contact the FDA at 1-800-FDA-1088 or www.fda.gov/medwatch: 

Phone: 844-4MY-MERZ (844-469-6379) or 866-862-1211 
Email For Adverse Events or Reactions 
Xeomin, Cuvposa, Inbrija and Ampyra products: TxUS-adverse.events@merz.com  
For all other products, AxUS- adverse.events@merz.com 

Customer will cooperate fully with Merz in dealing with end customer technical 
complaints concerning the Products and will take such action to resolve such 

complaints as deemed necessary or appropriate by Customer or as may be 

otherwise reasonably requested by Merz. Customer agrees to report to Merz any 

technical complaint regarding a Product of which Customer becomes aware within 24 

hours of becoming aware. Customer agrees to assist Merz to facilitate the resolution 

of such complaints. For purposes of this Agreement, a technical complaint can be the 

receipt of any: (i) Product(s) quality claims, medical claims, or complaints or other 
written claims or complaints; or (ii) written communication from any applicable 

regulatory agency pertaining to a Product. To report a Product- related technical 
complaint, contact Merz as per below: 

Phone: 844-4MY-MERZ (844-469-6379) or 866-862-1211 
Email For Technical Complaints 
Xeomin, Cuvposa, Inbrija and Ampyra products: TXNA-Complaints@merz.com 
For all other products: complaints2@merz.com 

8. Traceability: Customer will create and maintain accurate records of all activities 

and events related to the Products to the extent necessary to ensure Product 
traceability. The records will be constructed in such a manner that all significant 
activities or events will be traceable for a period of not less than 15 years past the 

date or manufacture. Such records must be clear, readily available, and include each 

order received and accepted, the serial or lot number and expiration date of the 

Product(s), and the address where Product(s) are delivered. 

9. Risk of Use: Customer represents to Merz that the Products will be used in 

accordance with all applicable federal, state, territorial or municipal laws, including 

those applicable to physicians and other health care professionals, in the state or 
territory where the Products will be used. The Products shall only be used in 

accordance with their authorized labelling and in accordance with any additional 
instructions provided by Merz from time to time. Merz shall not be responsible for 
any risks or liabilities, known or unknown, connected in any way with the use of the 

Products by Customer, its employees or agents, or connected with the sterilization, 
storage, handling, application, operation, installation, assembly, maintenance, repair 
or disposition of the Products, and all such risks and liabilities shall be entirely 

assumed by Customer. It shall be the exclusive responsibility of Customer to 

ensure the suitability of a Product before each use and to ensure that the Products 

are only used by qualified personnel in a reasonable and professional manner and 

in conformance with current knowledge and standards. 

10.  Debarment; Anti-Kickback Statute: 

a. Debarment. Customer represents and warrants to Merz that neither it nor any 

of its personnel: (i) is under investigation by the FDA for debarment action or is 

presently debarred pursuant to the Generic Drug Enforcement Act of 1992, as 

amended (21 U.S.C. §301 et seq.), or (ii) has a disqualification hearing pending or 
has been disqualified by the FDA pursuant to 21 C.F.R. §312.70 or its successor 
provisions. In addition, Customer represents and warrants to Merz that it has not 
engaged in any conduct or activity which could lead to any such disqualification or 
debarment actions. Customer further represents and warrants to Merz that, within 

five years preceding the effective date of this Agreement, neither Customer nor any 

person employed by Customer has been convicted of any offense required to be 

listed under Section 306(k)(2) of the Federal Food, Drug and Cosmetic Act. 

b. Notice of Obligation to Report Discounts; Anti-Kickback Statute. It is the 

intent of Customer and Merz to comply with the Anti-Kickback Statute (42 U.S.C. 
§1320a-7b(b)) and the Discount Safe Harbor and Warranties Safe Harbor 
regulations set forth in 42 C.F.R. 1001.952(h) and (g), respectively. Customer’s 
price may constitute a ‘discount or other reduction in price’ under the Anti-Kickback 

Statute. Merz will provide Customer with invoices that fully and accurately disclose 

the discounted price of all Products purchased under this Agreement to allow 

Customer to comply with the Discount Safe Harbor regulations, including sufficient 
information to enable it to accurately report its actual cost for all Product purchases. 
Customer acknowledges that, if applicable, it will fully and accurately report all 
discounts or other price reductions, including warranty items, in the costs claimed 

or charges made under any Federal or State healthcare program and provide 

information upon request to third-party reimbursement programs. Customer will be 

solely responsible for determining whether any savings or discount or warranty item 

it receives must be reported to payors. Without limiting anything to the foregoing, 
Merz’s pricing for XEOMIN Therapeutic is not conditioned on any purchase of, or 
any performance requirement related to, any other Products. To the extent that 
Customer receives a discount from Merz in connection with any purchase, direct or 
indirect, these Terms of Sale shall constitute notice to purchaser of a discount that 
it may be obligated to report under applicable laws, including, without limitation, the 

federal anti-kickback statute, 42 U.S.C. § 1320a-7b(b), and its implementing 

regulations, 42 C.F.R. 1001.952(h) or (i). 

11. Foreign Corrupt Practices Act: Customer will comply with all applicable 

anti- corruption, anti-bribery, and anti-kickback laws, rules, and regulations, 
including, without limitation, the United States Foreign Corrupt Practices Act 
(15 U.S.C. §78dd-1, et seq.) and other laws, rules, and regulations applicable to 

where Customer conducts business. 

12. Disclaimer; Limitation of Liabilities: EXCEPT AS EXPRESSLY SET 

FORTH HEREIN, THE PRODUCTS ARE PROVIDED TO CUSTOMER “AS IS”, 
WITHOUT ANY WARRANTIES OF ANY KIND. MERZ EXPRESSLY DISCLAIMS 

ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, WITHOUT 

LIMITATION, ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS 

FOR A PARTICULAR PURPOSE, AND NONINFRINGEMENT OF 

INTELLECTUAL PROPERTY RIGHTS. MERZ SHALL HAVE NO LIABILITY TO 

CUSTOMER, ITS AFFILIATES, OR ITS END CUSTOMERS, OR TO ANY OTHER 

THIRD PARTY, FOR ANY DAMAGES, INCLUDING DAMAGES RESULTING OR 

ALLEGED TO RESULT FROM ANY DEFECT, ERROR, OR OMISSION IN THE 

PRODUCTS, OR AS A RESULT OF ANY INFRINGEMENT OF ANY 

INTELLECTUAL PROPERTY RIGHT OF ANY THIRD PARTY. UNDER NO 

CIRCUMSTANCES WILL MERZ HAVE ANY LIABILITY TO CUSTOMER FOR, 
AND CUSTOMER HEREBY EXPRESSLY WAIVES, ANY INDIRECT, 
INCIDENTAL, CONSEQUENTIAL, SPECIAL, OR PUNITIVE DAMAGES OF ANY 

DESCRIPTION, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, 
WHETHER ARISING OUT OF WARRANTY OR CONTRACT, NEGLIGENCE OR 

OTHER TORT, OR OTHERWISE, INCLUDING, WITHOUT LIMITATION, 
FORESEEABLE BUSINESS LOSSES, LOSS OF PROFITS, AND RELIANCE 

DAMAGES. CUSTOMER AGREES THAT UNDER NO CIRCUMSTANCES WILL 

MERZ’S LIABILITY UNDER THIS AGREEMENT FOR ANY CAUSE EXCEED THE 

PURCHASE PRICE PAID BY CUSTOMER FOR THE PARTICULAR 

PRODUCT(S) INVOLVED. NOTWITHSTANDING ANYTHING IN THIS 

AGREEMENT TO THE CONTRARY, THE REMEDIES SET FORTH IN THIS 

http://www.fda.gov/medwatch
mailto:TxUS-adverse.events@merz.com
mailto:TXNA-Complaints@merz.com
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AGREEMENT WILL APPLY EVEN IF SUCH REMEDIES FAIL THEIR 

ESSENTIAL PURPOSE. 

13.  Indemnity: To the fullest extent permitted by law, Customer agrees to 

indemnify, defend, and hold harmless Merz, including Merz’s affiliates and their 
officers, directors, agents, employees, successors, and assigns, from and against 
any claim, demand, cause of action, debt, liability, loss, fine, damage, or expense 

(including reasonable attorneys’ or legal fees, expenses, and court costs) that relate 

to Customer’s: (i) use of any third-party-refurbished or modified Product or any 

counterfeits of Products; (ii) modification of or addition to any Product(s); (iii) breach 

of this Agreement; (iv) gross negligence or willful misconduct; or (v) failure to abide 

by all applicable laws, rules, regulations, and orders that affect the Products. 

14. Essential Basis of the Bargain: Customer acknowledges that Merz has set 
its Product prices and entered into the Agreement in reliance upon the limitations 

and exclusions of liability, the disclaimers of warranties, and Customer’s indemnity 

obligations set forth herein, that the same form an essential basis of the bargain 

between the Parties, and THAT THE CONSIDERATION WOULD BE HIGHER IF 

MERZ WERE REQUIRED TO BEAR LIABILITY IN EXCESS OF THAT STATED 

HEREIN. 

15.  Assignment: Customer may not assign its rights or delegate its obligations 

hereunder except with the prior written consent of Merz (which may be withheld in 

its sole discretion). Merz may subcontract the performance of any obligation of 
Merz under the Agreement, and Merz may assign any right or obligation under the 

Agreement, to an affiliated party of Merz. 

16. Independent Contractors: No provision of this Agreement will be deemed to 

create a partnership, joint venture, or other combination between Merz and 

Customer. Customer and Merz are independent contractors. Neither Party will make 

any warranties or representations or assume any obligations on the other Party’s 
behalf. Neither Party is or will claim to be a legal representative, partner, agent, or 
employee of the other Party. Each Party is responsible for the direction and 

compensation, and is liable for the actions of, its own employees and 

subcontractors. 

17.  Amendments; Headings: The Agreement may not be amended, altered or 
modified except in writing by an authorized signatory of Merz. No other purported 

additions, amendments, alterations or modifications by Customer or any other 
person, whether oral or written, shall be binding on Merz, regardless of Merz’s 
failure to object or Merz’s shipment of Products. In the event of a conflict between 
these terms and conditions and any other part of this Agreement, these terms and 

conditions shall govern. The headings of the articles and sections of this Agreement 
are intended solely for convenience and shall not be deemed to constitute part of 
this Agreement or to affect the construction or interpretation of this Agreement. 

18. Governing Law and Venue; Class Action Waiver: This Agreement and all 
disputes and matters relating hereto shall be construed in accordance with the laws 

of the State of North Carolina, USA without giving effect to its conflicts of laws rules. 
Customer hereby consents to the jurisdiction and venue of the any North Carolina 

state or federal courts, and hereby waives any objections based on inconvenient 
forum or conflicts of laws principles. The provisions of this Agreement are divisible 

and the invalidity or unenforceability of any provision or provisions contained herein 

shall not in any way affect the validity of this Agreement without the invalid or 
unenforceable provision or provision. 

Where permitted under the applicable law, Customer and Merz agree that each may 

bring claims against the other only in each Party’s individual capacity and not as a 

plaintiff or class member in any purported class or representative action. Unless 

Customer and Merz both agree, no action, or court of law, may consolidate more 

than one person’s claims or otherwise preside over any form of a representative or 
class proceeding. Per Article 19, this paragraph shall be deemed stricken in the 

event that it is illegal or unenforceable under applicable law. 

19. Severability: If any provision of this Agreement shall be determined to be 

illegal or unenforceable by any court of law in any jurisdiction, the remaining 

provisions hereof and thereof shall be severable and enforceable in accordance 

with their terms, and all provisions shall remain enforceable in any other 
jurisdiction. 

20.  Survival: Article 1; Article 2; Articles 4 through 21; and all defined terms 

in this Agreement shall survive any expiration or early termination of this 

Agreement. 

21. Entire Agreement: Customer and Merz acknowledge that there have 

been no warranties, representations, covenants or understandings made by either 
Party to the other, except such as are expressly set forth in the Agreement. 
Without limiting the foregoing, Customer acknowledges and agrees on 

behalf of Customer individually and on behalf of the Customer entity, that, 
in entering into this Agreement and this transaction: (1) it has relied solely 

on the terms and conditions of this Agreement; and (2) it has not relied on 

any oral or written statements by Merz sales representatives, other Merz 

personnel, or third parties, or on any statements included in any of Merz’s 
written or electronic promotional materials (including its web sites). In 

particular, Customer acknowledges that Merz makes no representations or 
warranties regarding Customer’s authority to administer the Products in the 
state(s) or territory(ies) in which Customer operates; on the contrary, Merz is 

relying on Customer’s representation that Customer is properly licensed and 

authorized to administer the Products. This Agreement constitutes the entire 

understanding and obligation of Customer and Merz with respect to the subject 
matter of this Agreement and supersedes any prior agreements or understandings, 
whether oral or written. 


